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THE AMERICAN LAW INSTITUTE'S LAW OF REAL COVENANTS
By CHARLES E. CLARK t WRITING to Pollock in 1928, Holmes mentioned that "some cove" was trying to get him to review a forthcoming little book on covenants running with the land and went on, "It gave me a spell of the dry grins too remember and to write that very nearly half a century had gone by since that was a burning question for me." 1 In fact, it was in 1880, in the lectures which became famous as The Common Laz, that Holmes had defined "privity of estate" in real covenants in a manner which for clarity, perspicacity, and practical point has never been surpassed.' Holmes's own departures on the Massachusetts supreme bench from these conclusions -made necessary by the force of local precedent-were understandable, but regrettable, as he himself indicates;' and other attempts to evade ' United States Cii cuit judge, Second Circuit Court of Appeals. 1. 2 HOL=s-Pou.ocr LnrrEs (Howe ed. 1941) 233. 234. 2. "According to the general opinion there must be a privity of estate between the covenantor and covenantee in the latter class of cases [i.e., owvenants running with the land] in order to bind the assigns of the covenantor. Some have supposed this privity to be tenure; some, an interest of the covenantee in the land of the covenantor; and so en. The first notion is false, the second misleading, and the proposition to which they are applied is unfounded. Privity of estate, as used in connection with covenants at common law, does not mean tenure or easement; it means succession to a title. It is never necessary between covenantor and covenantee, or any other persons, except between the present owner and the original covenantee. And on principle it is only necessary between them in those cases-such as warranties, and probably covenants for title--where, the covenants being regarded wholly from the side of contract, the benefit goes by way of succession, and not with the land." HOLmES, Tim Cosmmo, LAw (181) 404. 3. Compare, for example, his statement in Norcross v. James. 141) Mass. 13, 1h 0 , 191, 2 N. E. 946, 947, 948 (1885) : "The privity of estate which is thus required [that an assignee may sue on the covenant] is privity of estate with the original covenantee, net with the original covenantor; and this is the only privity of which there is anything said in the ancient books"; and the statement in respect to the assachusetts rule of covenants in aid of easements, "which is generally true, although, as has been shown, not invariably [citing the doctrine in Pakenhapm's Case]; and although not quite reconcilable with all the old cases except by somewhat hypothetical historical explanation. But the expressitn 'privity of estate' in this sense is of modern use, and has been carried over from the cases of warranty, where it was used with a wholly different meaning!' And compare, also, somewhat similar apologies in Walsh v. Packard, 165 Mass. 1S9, 42 N. E. 577, 40 o9
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them have been at best confusing, at worst, disastrous. The latest of these is the American Law Institute's Restatement, now almost completed, which has at least been able to give a new and bizarre turn to an ancient subject. 1 My own delvings in this subject, of course, cannot claim either the authority or the antiquity of Holmes's. I first approached it almost a quarter of a century ago in an article 5 which later formed a substantial part of the little book Holmes so wisely declined to review." Yet, after a complete re-examination of the authorities, lately made because of the Institute's forthcoming Restatement, I have seen how much wiser Holmes was than I in treating the subject with "a spell of the dry grins." For this rather dreary and time-consuming task seems to have served only to make the restaters more intransigent in their opposition to these rather harmless property interests, while it reconvinced me of the contrary view. And now that the matter is substantially concluded, with the Institute juggernaut steadily rolling on its appointed course,' there may be real doubt of the worth of devoting more good white paper to so narrow a corner of the law. Yet it is after all a rather fascinating corner, at least from the standpoint of analytic and polemic discussion, as the vast amount of time and money expended on it by the Institute indicates.' L. R. A. 321 (1896) . The Massachusetts rule is discussed below, see notes 25 and 26 and accompanying text infra; and the cases given in App. I infra. (Proposed Final Draft, 1943) . Of this final draft, titled Servitudes, Part I, on Easements, containing six chapters and 176 pages, was finally adopted at the Annual Meeting, May 11-14, 1943 , while Part II, on Licenses, pages 177-205, and Part III, on Promises Respecting the Use of Land, four chapters, pages 206-344, were tentatively approved and referred back to the Reporter and his group for further revision and final presentation next year. See notes 53, 101, and App. II inlra. While this printed material represents the bulk of the proposed treatment of covenants, certain additional material covering termination by eminent domain proceedings is to be included. (1922) 32 YALE L. J. 123. See also Clark, Party Wall Aureements as Real Covenan:ts (1924) 37 HARV. L. REv. 301. (The order of citation employed in this article substantially follows that used by the writer in memoranda to the Institute, additional cases having been added.)
RESTATEMENT, PROPrERTY (2)
Clark, The Doctrine of Privity of Estate in Connection with Real Covenants
CLARK, REAL COVENANTS AND OTHER INTERESTS WHvIC "RUN WITH LAND," INCLUDING LICENSES, EASEMENTS, PROFITS, EQUITABLE RESTRICTIONS AND RENTS (1929).
Holmes in his letter refers to an intimation "that the author ran counter to some of my views." 2 HoLtEs-PoLLocK LErTERS (Howe ed. 1941) 233, 234. But this was not as to Holmes's definition of privity, see note 2 supra, but to his overdose assimilation historically of these covenants to covenants of warranty, as well as to the later Massachusetts decisions. C.aK, supra at 94 et seq.
7. As to the scant likelihood of any substantial modification of the Restatement, sC6 notes 53, 101 and accompanying text infra, as well as App. II hira.
8. Work on the division of Servitudes of the Property Restatement commenced October, 1934. While no public announcement of the Reporter's salary is made, it is commonly understood to be $5,000 a year, with research and clerical assistance also provided. To this must, of course, be added the travel expenses of the Reporter and his Advisers, honoraria to the Advisers, and final expenses of preparation for printing. It can hardly Moreover, it affords a prime case study of Institute methodology. And the result suggests once more how difficult is the attempt to combine all the varied and fluid developments of all the courts of all the different sovereignties of this country into one uncompromising black-letter statement to represent "the law" and how that backbreaking task tends in final solution to lead to a one-man product, though authenticated and stamped by the official seal of the Institute. An attempt to recount this bit of recent American legal history may, therefore, be justifiable.
THE ISSUES INVOLVED
Controversial issues concerning the law of real covenants arise out of the attempted transfer of obligations involving land with the transfer of the land itself. May the benefit or the burden of a covenant entered into by a landowner pass to some person to whom he thereafter transfers the title? Although earlier history tends to approach this problem as involving a land interest, such as, say, an easement, 9 a modern view has been to re-emphasize the difficulties early found in the law of ordinary contracts and in the law of assignments of choses in action, which has been recognized so haltingly and so comparatively recently in AngloAmerican history. Those who share this view think of the problem as one of rationalization or justification (if not restriction) of the transfer of covenant obligations to strangers. But it is now familiar law that a vast quantity of agreements which have some intimate relationship to land conveyed will pass with that land, so that enforcement can be had between parties other than the original contractors. Perhaps most familiar is the negative restriction on the use of land which has been so major a factor in urban development of real estate in the past decades; and the transfer of the benefit at least of various other covenants, such as payment for the use of easements, party walls, and the like, is thoroughly recognized.
Nevertheless, many have thought, and the Restatement accepts the view, that there are substantial limitations-beyond those of form, intent, and nature of the covenant as personal or real-which restrict or deny the transfer of the burden of covenants with the land. Hence the conclusion has been reached that while the bcnefit of real covenants, as well as the burden of negative restrictions, should run quite freely, the law should put various obstacles--obstacles admittedly unrelated to the parties' intent-in the way of the transfer of affirmative obligations. The subject be doubted that the total cost of this Restatement will exceed $100,000 (of which probably at least one-half should be attributed to the subject of covenants). Text writers in this field will doubtless compare ruefully the meager returns from the small books ordinarily needed to cover the subject with this rather munificent outlay.
9. Compare HOL.MEs, THE Commo-LAW (1881) 392 el seq.
matter of this paper is, therefore, a consideration of the validity of the distinctions thus made and the Institute's justification in taking them up and in amplifying and expanding them. Before considering these matters in detail, the writer must assert his own belief that these distinctions, stated as abstract and general propositions applying to all real covenants, are quite unsupportable. They appear to be based at most on a kind of emotional fear that a purchaser of property may perhaps be rendered bankrupt through the enforcement of an obligation he had never intended to assume, coupled with the view that a negative restriction on land utilization is, if not desirable, at least comparatively harmless since it can only lessen or destroy the owner's value in such property. Needless to say, all of us may think up weird academic cases; and, of course, a person can be brought to financial ruin by a lawsuit. As a practical matter, it is hard to say whether financial ruin might be brought about more quickly by a judgment for damages for failing to repair a roadway or a fence than by one for an injunction (enforceable by a jail sentence for contempt) compelling the taking down of an apartment house built contrary to restriction.
There can be little doubt that generally speaking an injunction has been considered a more drastic remedy than a judgment for money damages; indeed, the latter is favored largely for that reason, except where necessity points to the former." It is not now usual to lay down general rules making the validity of land interests turn on such speculation, or, indeed, to outlaw, out of hand and before the case has arisen, what parties naturally and understandably may wish to do." About the only clear-cut prohibition of this sort now thoroughly supported is the Rule against Perpetuities. That rule is now of well-settled antiquity; its objective is desirable and widely supported; and it at least attempts means adapted to its end and objective.' 2 But in view of all the questions it has occasioned, one may doubt that a court would think to create it now without legislative support. Certainly its history suggests pause before we create much more doubtful, uncertain, and uncanalized prohibitions against the intent of landowners as to real covenants.
But, whatever the vague and extensive fears expressed as to these land interests, the fact of the matter is that the cases do not lend support v. Fred Fisher Music Co., 125 F. (2d) 949, 953, 954 (C. C. A. 2d, 1942 for them. With almost inconsequential exceptions the cases involve simple, practical agreements, where decision certainly need not be difficult. In spite of all fears the chief questions arising as to affirmative covenants seem to be almost entirely restricted to four classes of simple promises: (1) those to keep in repair certain physical structures of the covenantee (to repair fences, walls, roads, and so on) ; (2) those for the adjustment of rights in party walls, that is, walls on the boundary line and intended to be used by the adjoining landowners: (3) those for the adjustment of water rights and for the payment of charges with respect thereto; and (4) those to pay assessments to cover any of these matters. In Appendix I to this article an attempt is made to include all the American cases on privity; certainly all those cited in his support by the Reporter or relied on by others in this connection are there.' 3 The reader is asked to note how few there are which deviate at all from some phase of a simple and helpful type of agreement for the adjustment of rights f ir the mutual advantage of adjoining landowners. About the only cither cases at all numerous concern early covenants by railroads for stations at certain places in return for land conveyed-which in general satisfy the requirements here discussed and are no longer practically important in view of the strict supervision of railroads-and covenants to prevent business competition on certain property, which are, of course, a type of negative restriction on use. And a court can easily find sufficient scoet to take care of such few covenants as desirably should not run, under existing and well-settled rules, as to formality of the agreement, intent if the parties, touching and concerning of the promise (that is, real as against personal covenants), and particularly proof of loss, actual or threatened, to the suing party. 14 It is submitted that an exclusive concern for the effects of a money judgment-not shared as to other remedies-is unreal in the light of histor-, as well as of practical business policies. The adjustment of debts, through the now manifold devices offered by the Bankruptcy Act, or. as perhaps more often, through compromise with a creditor who is willing to take half a loaf in preference to 10 per cent or none at all, is too well known to arouse so much opposition as the Institute has shown. There is no reason why all covenants to repair roads and fences, for example, should be visited with a disapproval not accorded to covenants requiring the 13. App. I, pp. 731-36 infra. 14. This simple requirement of proof of injury will do away with mvist, if nt all, of the horror cases of various sorts envisaged by the Reporter. Conceivably, uf cvurse, a breach of contract without a showing of actual loss justifies an amard of nominal damages only. RESTATEmEXT, CONTRAcr.s (1932) § 328. How far that rule should he applied in a land case is not clear, and practically, there is little danger of a suit for merely ncminal damages unless there is something more at stake. building of only a highly expensive residence or the selling to certain kinds of persons only." 5 The matter assumes a further air of unreality when it is recalled that the drastic remedy of forfeiture of the estate may be made readily applicable by creating obligations of this general nature in the form of conditions subsequent or of conditional limitations on the estate granted. Nonperformance of a condition subsequent gives the grantor or his representative a right of re-entry, while an estate granted on limitation expires with the happening of the specified event, which may be made the failure of the holder of the estate to perform an agreed-upon act."
Finally, there seems no a priori reason for making a complete differentiation between the running of the benefit and the running of the burden of real covenants. If, indeed, the objections to the running of the burden of real covenants are only logical and historical, they are equally applicable to the running of the benefit of real covenants. If the objections are truly on the ground of policy, it is submitted that we cannot know what is desirable policy until we have the concrete case.' 7 Just as there are cases where mutual property adjustments point to the desirability of the running of certain burdens, so it seems obvious that certain benefits should not be allowed to pass. The situation becomes particularly anomalous if the benefit is allowed to run while the burden is not, contrary to the parties' intent that both should run mutually. Suppose various landowners get together and make a covenant to provide for the ex-15. RESTATEMENT Notwithstanding historical claims to the contrary, these questions did not assume importance in the cases until comparatively modern times." 2 In 1789, a reactionary and dullish judge, Lord Kenyon, 20 purely by way of dictum and without citation of cases, asserted, in what is still the most cited authority for the point, that "it is not sufficient that a covenant is concerning the land, but, in order to make it run with the land, there must be a privity of estate between the covenanting parties." 2' So insignificant is the case itself as an authority and so far removed from anything practically affecting our law that it is, indeed, surprising it should have been picked up and so often cited since.-2 At any rate, the idea that there must be some nebulous binding tie called "privity of estate," which is something other and additional to the contract itself, but existing between the covenanting parties, before the covenant will be allowed to run, has had some vogue, as the later discussion herein shows, 18 and is now to be enshrined as the fundamental requirement of the Restatement.
Quite naturally there has been the greatest dispute as to what privity of estate means. As Holmes pointed out so clearly in The Common Law, the only privity, outside of the privity of the contract itself, which has any sense is the privity by way of succession to the landholding of one of the original contracting parties. 2 Thus, where the covenant has been between A and B, and X buys the land of A, the covenantor, X can properly be said to be in privity of estate with A. And when Y buys the land of B, the covenantee, Y is in privity of estate with B. That is a logical and an understandable rule.
2'4 But there is nothing to be said, either logically or practically, for some requirement that A and B shall have a mystic bond before they can formally contract in such a way as intentionally to bind their respective assignees.
If such a bond were to be required between the contracting parties, of what could it consist? In Massachusetts there developed a view that privity must be by way of "substituted tenure" and that the contracting parties must have some other tie, if not that of the land itself, as in the case of landlord and tenant, then at least of an easement, to which the covenant should attach itself. 2" This appears to have been an attempt to approximate the feudal system and the doctrine of subinfeudation, which was abolished by the statute Quia Emptores in 1290. As has often been pointed out, there is, therefore, little to be said for it logically, because its historical analogy is far-fetched, to put it mildly. Possibly a little more may be said for it on practical grounds as it seems on the surface to have some measure of fireside equity; a binding covenant between landowners cannot run as an encumbrance unless the parcels of land involved are bound to each other by some already existing encumbrance, such as an easement. Upon reflection, however, one cannot perceive why this should be so. If a binding covenant is loathsome, how does it become any more attractive if the parties already have an inconsiderable easement? Or if the parties solemnly covenant that certain things should be mutually performed, why is it that their own solemn declaration must be conditioned upon their having taken pains then or earlier to create a covenant? As a matter of fact, outside of some dicta, the Massachusetts rule seems to have had no vogue in other states. 0 23. See note 2 su pra. 24. Restated as section 83, RESTATEMtENT, PROPERTY (2) (Proposed Final Draft, 1943 Another rule, to which greater lip service is paid, is to the effect that there must be some conveyance between the parties to uphold the covenant. Here, while the supporting dicta are more numerous, actual enforcement of its requirements have been few. The two old leading instances of such enforcement, one from Maine and one from Nevada, are' good illustrations of what it would mean if the rule were to be enforced generally. In both the parties appear to have forgotten to include the covenant at the time they made their conveyance. In one it was executed one day, and in the other it was executed six days, after the conveyance.' Why a covenant in every respect sufficient as to form should be invalid to fulfill the intent of the parties to it because it happens to be made not in the conveyance, but one day thereafter, is hard to understand. It has been suggested that this requirement does insure deliberation on the part cof the parties before they assume burdensome obligations. " But that it would have such an effect is, at best, sheer guesswork, and actually thi., rationalization of the rule has never been thought of or suggested in any of the cases which have considered the matter. In practical fact, it would seem that the parties must have shown more deliberation to enter into a contract as a separate transaction after a conveyance has been completed than to make it merely as one of the several made as a part of the conveyance itself. The act thus to be required has no natural connection whatever with the result assumed for it in the law. It is not the kind oif thing which a layman would think of doing; nor does the requirement have any logical or reasonable connection with their acts. Its only effect is to put a premium on the activities of conveyancers, for (obviously thoze in the know would satisfy all formalities by an exchange of mutual deeds in order thus to obtain the conveyance to which the covenant might attach. of so-called privity by deed-are logically inconsistent and unrelated in anything other than their destructive intent, although they may overlap. They proceed on different assumptions and require different circumstances for their respective operations. What should be done with two such strange and uhlike animals?
What the Institute did was, first, to include both in its Restatement, and in a single black letter at that. So we have the following, which in clause (a) sets forth the Massachusetts rule in substance, and in clause (b) the rule of privity by deed:
" § 82. Privity between Promisee and Promisor. "The successor in interest to one who has made a promise respecting the use of his land is not liable as a promisor upon the promise, unless (a) the promise is made in the adjustment of the mutual relationships arising out of the existence of an easement held by one of the parties to the promise in the land of the other, or (b) the transaction of which the promise is a part includes a transfer of an interest either in the land benefited by or in the land burdened by the performance of the promise." 20
The above is thus an either-or proposition, so that compliance with either subdivision will satisfy the main requirement. But this is not only a curious way to state a prohibition (in view of the unlike qualities of the two propositions) ; it is not an effective way of fulfilling the Institute's avowed objective of discouraging and getting rid of these unwholesome land encumbrances. Since, indeed, almost all covenants turn out to satisfy one or the other of these requirements, only a very small residue of occasional covenants, prepared either by na've and trusting laymen or by the dumbest of lawyers, can be upset. Something more drastic was, therefore, necessary.
And that brings us to the Institute's second line of defense against this treacherous enemy, to be found in another section, 85. This, I submit, is the most unusual Restatement yet framed-in its origin without case precedent, in its persistence against unanswered criticism and objection from many distinguished minds, and in its obvious blunderbuss effect in rendering all affirmative real covenants doubtful. It is as follows: " § 85. Promises 'Touching and Concerning' Land. "A promise respecting the use of land of the promisor can bind as promisors the successors of the original promisor only if (a) the performance of the promise will benefit the promisee or other beneficiary of the promise in the physical use or enjoyment of land possessed by him. or the consummation of the transaction of which it is a part will operate to benefit and is for 29. RESTATEMENT, PROPERTY (2) (Proposed Final Draft, 1943) § 82. This was Chapter 2, section 5, of RESTATEMENT, PROPERTY (2) (Council Draft No. 1, 1943) .
the benefit of the promisor in the physical use or enjoyment of land possessed by him and (b) the burden on the land of the promisor bears a reasonable relation to the benefit received by the person benefited." cO Now we may note, first, that this is a masquerader, appearing under a mask of apparent respectability and currying favor and support by reason of its false garb. It is set forth as the rule of "touching and concerning," a well-settled rule that the agreement must have something to do with the land, must in a metaphorical phrase "touch or concern" it, and must not be merely personal and collateral, in order to be a matter of land contract in any event. But actually the "touching and concerning" rule is not stated here; in fact, it appears elsewhere, but only as a kind of introductory note to the entire Restatement of this subject. 3 Next, it is a curiosity because not a single authority anywhere has been brought forth in actual support of this section. Indeed, the Reporter claims it only as a kind of distilled essence of the cases and as the logical end towards which they tend. Many have been fooled into believing that the large number of cases dealing with the "touching and concerning" requirement do support it; but, as hereinafter pointed out, only a limited analysis is needed to demonstrate that this is a different kind of requirement, a requirement of a binding tie of some vague nebulous character between the plaintiff and the defendant. 2 That the Institute should revert to such a subterfuge in an endeavor to get support for the unsupportable is one of the more questionable details of this involved story.
Going further, the two separate parts into which the section is divided must be considered. The section as a whole has received the disapproval of the Advisers and the Executive Committee, and clause (b) has met with disfavor, if not formal disapproval, wherever it has been presented; and yet the material still stands a tribute to the pertinacity of the Reporter and the valiant support given him by the Director." Clause (a) is reminiscent of the 'Massachusetts rule already stated in the earlier provision, since, in effect, it requires the tying of the promisor's estate in land to that of the promisee and thus prohibits covenants in gross. Thus it serves to take back the alternative grant made by clause (b) of 82. 32. See discussion infra at 724. Compare the confusion at the Annual Meeting by this use of a well-settled doctrine, with many suppturting cases to uphold this pure novelty, App. II infra.
33. See App. II infra.
Since even that was not enough, the now famous clause (b) has been devised to give the coup de grdce to these covenants. By it any affirmative covenant, even of the simplest kind, is rendered doubtful, subject to some vague and nebulous requirement of equality of bargaining results, to be settled only by a court adjudication, perhaps years later, made for the one particular case. Thus the clause makes all covenant titles uncertain and defective.
Although the writer has tried to discover a respectable parentage for this latest requirement, he has found none. Perhaps there is a faint analogy between it and the idea of benefit and detriment in the law of consideration in contracts, but it is well-known that even in that doctrine there is no attempt to measure the values received by the respective parties. Perhaps, too, the clause is fairly reminiscent of the ordinary requirement (one which ought to have gone far to quiet the restaters' fears of inequitable decisions) that a plaintiff must show injury, actual or threatened, before he may recover; but it is obvious that the operation of that rational, effective, and comparatively clear-cut principle is quite other than the blunderbuss effect of this rule. 4 Apparently it can mean only that the court shall try to see if the defendant got as good a bargain as the plaintiff -obviously a hopeless task for any court and one which can be made sensible only by saying in effect that practically no covenant should run. In view of all the vicissitudes which this section, and particularly its clause (b), has experienced, it does seem surprising that there appears to be no modification of the program to announce it as the law of the land."
So bizarre is the formulation of statement of "living law" which results from the combination of these two sections that perhaps it can be best illustrated by analogy. Let us suppose a requirement that for the burden of a real covenant to run the original promisor must either (a) have had red hair or (b) be able to write his name; provided, however, that no such covenant will run in any event unless he (a) is redheaded and (b) also gets a very good bargain from the promisee. Of course, a "very good bargain" is not precise; perhaps we may substitute "as much as, if not more 34. See note 14 supra. 35. See notes 53, 101, and App. II infra. It may be noted, too, that in accordance with the Reporter's objective of discouraging all running covenants, he has followed the minority view of Norcross v. James, 140 Mass. 188, 189, 2 N. E. 946 (1885) , that the burden of a covenant not to conduct a certain business on described land does not run.
RESTATEMENT, PROPERTY (2) (Proposed Final Draft, 1943) § 85, comment f, and illus. 1; cf. id. § 87, comment f. The cases are divided as to whether the restriction is in restraint of trade, but it is upheld as not unreasonable in many well-considered cases, e.g., Flynn v. New York, W. & B. Ry., 218 N. Y. 140, 112 N. E. 913 (1916) ; Natural Products Co. v. Dolese & Shepard Co., 309 Ill. 230, 140 N. E. 840 (1923) than, the promisee can get out of the land." It is submitted that such a complex of requirements corresponds well with that actually set forth, both in its remoteness from the realities of how parties act and the complicated machinery by which ultimately all burdensome covenants are rendered doubtful.
In setting forth these requirements of the Restatement, the attempt is made to follow what, after repeated explanations by him, is understood to be the Reporter's intent and meaning, without considering critically the language employed in the two sections. At least, however, it should be pointed out that the form of expression is vague and unclear and presents many problems of interpretation. Thus, the natural reading of clause (a) of 82 suggests that the easement must already be in existence, not created by the covenant; and adjustment of "mutual relationships" appears to require something more extensive than merely one simple promise. Hence the provision is easily susceptible of an interpretation more harsh than even the Massachusetts rule. On the other hand, the word "transaction" of clause (b) of 82 suggests something broader than "contained in a deed of conveyance" and might cover a promise made several days later, while the transfer may be of any interest and of any form or manner. Suppose a party to the covenant utilizes the occasion of its execution to make a gift out of his estate in the land to his wife for life, or a lease to a tenant; the stated requirements are met. And, of course, in accordance with the illogical premises assumed, it makes not a whit of difference whether the benefit of the deed (or easement, if any) runs with the benefit of the covenant or quite opposite to it.
Again, section 85 has been objected to as unintelligible, and the draft originally presented to the Council was sent back because no one could understand it." Even as refashioned, it has confusions beyond its intended vagueness of scope. Thus, the Reporter has denied that it has the effect-so notable a feature of the Massachusetts rule-of preventing the running of covenants in gross, that is, where one end is personal. But it seems indisputable that each party must have an interest in land. That is stated as to each one in so many words in clause (a), though there the requirement might perhaps be interpreted as only an alternative one; but the intent to make the requirement double-barreled is made clear in clause (b), where the burden on the promisor's land is balanced against the benefit received by the promisee in the use of his land.YI Hence, outside of the covenants so usual in leases" 8 and outside of perhaps a very oc- casional case beyond those involving a lease where both promisor and promisee have separate estates in the same land, the section necessarily presupposes and requires the tying together of two separate pieces of land. 39 Just as this complicated arrangement is designed to catch case support of various types for the set purpose of invalidating a certain group of covenants by indirect, rather than direct, prohibition, so the arrangement of Part III of the Restatement as a whole is made unnecessarily complicated to this same end. Part III contains some 180 pages of attempted differentiation, with much repetitive statement, as to the running of burdens, the running of benefits, the difference in situation "in equity" from that "at law," the remedy of "lien," and so on. Not only is this wasteful; it is actually misleading, as suggesting opposing lines of law beyond any logical or practical justification in the situation and distinctions in the precedents of a picayunish sort-such as that case X is not really opposed to section 82, for it is all covered in sections 95 or 88 or 87 or somewhere else. A simple, consolidated statement of, say, twentyfive pages might have been made to cover all that is proper to be said here with much greater accuracy and undoubted clarity, once the purpose of forming a superstructure upon which to scatter the cases was given up. Reference has already been made to the unreality of now making a sharp distinction in statement between "equity" and "law" or between injunction and damages; now it is necessary to say something particularly of section 88, entitled "Lien." 40 That section seems to the writer to be of the subterfuge nature which to him is so distasteful a feature of this Restatement. On the surface it seems to accord a simple and effective remedy for the enforcement of covenants (by lien on the land) so as to make the remedy of a money judgment seem unnecessarily harsh to the parties. If the remedy by lien were freely available, it might be argued that the money judgment was unnecessary, though hardly that it was by nature harsher than the lien. But, of course, it is rarely available, except as a step in enforcing a judgment; that is, the money judgment is, by history and by practice, a necessary condition precedent, save in the rare cases where a statute may have specially accorded the remedy "' or the parties may have contracted for it. The fact is that, generally speaking, this is not a separate remedy, but only a step in the enforcement of judgments; and it does not apalthough, as suggested in note 83 infra, there is a tendency to overemphasize the effect of this statute. See Bigelow, The Content of Covenants in Leases (1914) A word more should be said as to the lien by contract of the parties. One wonders, in view of the drastic nature of this remedy and the interdiction put upon the parties' desires by other parts of this Restatement, how it came to be treated with such exceptional favor. In truth, there is very little law on the particular subject, presumably because it is not a natural remedy for the parties to seek and, moreover, a covenantor would be very foolish to promise it. For in character and extent it seems much more drastic than the money judgment or other encumbrances, such as a mortgage; these, when upheld, are at least precise and definite in extent. The nature of the notice, conveyed by recording acts, of such an agreement for lien and its validity against subsequent takers require careful consideration. Presumably the lien must operate from the time of the original agreement, duly recorded; there is no later document to give any notice. Hence it might be effective to secure definite water rates-as in the few cases where it seems to have been granted by statute 4 3 -or other definite recurring payments. It is seriously to be doubted whether it can be made a general remedy for breach of contract against bona fide purchasers, although the Restatement says broadly and simply that "it is sufficiently a conveyance to come within the operation of the recording acts." a Before passing to a more detailed consideration of the case law, perhaps it is incumbent on the writer to avoid the charge of being merely destructive in his criticisms by stating how he thinks the law should be formulated. But this he has done so extensively elsewhere " that a brief statement should suffice. Of course, he does not believe in a single black letter; the attempt to compress fluid law of many jurisdictions into one arbitrary statement is bound to mislead more than it clarifies. That is an old story, not to be repeated here. 4 " Any statement of the better rule, however, should omit both sections 82 and 85 entirely, should rely only on the privity by way of succession to the estate of one of the parties, as set forth by Holmes and section 83 of the Restatement,' 7 and shuuld be simply and concisely stated as an integrated whole for benefit and burden and for the various remedies available to all. While this is believed to be the conclusion pointed to both by the authorities and by sound policy, 4 " it should be added that other, forms of statement might be made which would express a different policy and yet not be lacking in intellectual frankness. A statement that no affirmative real covenants, or only certain named ones, would run would have the support of at least a few precedents ;"D and it would present the issue in an entirely straightforward fashion.
THE CASE LAW
Every lawyer is trained in the game of "the weight of authority"; to distinguish away your opponent's cases and build up all those glancing in your direction is a sign of the legal mind. In a field of such diverse thought as has developed here, it would seem not very worth while to play this game, beyond relying upon this divergence as a freeing, not an inhibiting, factor-one which allows us some scope to work out a "better rule" and does not paralyze all efforts at clarity and policy-stating. But since the Institute so definitely maintains its purpose to state "existing law" as shown by authority, the rest of us should certainly be ready to follow along; for, as the writer firmly believes, the precedents do not fairly support either or both branches of section 82, or section 85 at all, and a fortiori, if not concededly, the resulting combination in its totality pictures a law that never was on sea or land or in any jurisdiction or dominion.
It happens that we have at hand a direct picture of how the Institute views its own activities, for Judge Goodrich, the Institute's Adviser on Professional Relations, in reporting the action of the Annual Meeting on this issue, says just a bit smugly that "the fundamental policy of the Institute" "was made clear in the action taken." "The issue presented was whether the classic and accepted requirement of privity be retained. Though there was disagreement with the principle, it was accepted as whiul the law was rather than what it should be, since the function of the Institute was, wherever possible, to restate the law not to inake it." 10 One might suggest with all deference that this is putting it on a bit thick. 
Thus CooK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS (1942),
is essentially devoted to a challenge of the "as-isness" of the Conflicts Restatement. To the writer the crowning example of defying modern law still is RESTATEmENT, PRoPMt'rv (1936) § 27, and illus. 2, that a grant "to B forever" and "to B in fee simple" in each [Vol. 52 : 699 even as to some rather wild departures from precedent and desirable practice in the part on easements just adopted by the Institute (notably with respect to the assig-nability of easements in gross '2), such a portraiture by no stretch of consideration can apply to section 85. Indeed, Judge Goodrich practically concedes as much, for later lie attempts a paraphrase of that section (showing as much difficulty as everyone else in understanding it) which he introduces with the masterly understatement that it is "a problem on which the state of authorities was less certain." '3
But even with respect to the "accepted principle" of section 82, let us see how thoroughly it does represent the law "as is." In a game where there are no clearly formulated rules, perhaps no holds are to be considered barred; but if there are any, it would seem that they have not troubled the Reporter, for he has carried both the collecting and the distinguishing away of authorities to unusual extremes. Reference has already been made case gives B only an estate for his life-a rule which rather doubtfully may be suppurted by the law of a single state.
52. Over the advice of distinguished Advisers-as shown in earlier drafts, thugh, rather curiously, no dissent is noted in section 40 and the following sections of the Proposed Final Draft--easements in gross, "if of a commercial character," are alienable, and if non-commercial, are only alienable depending on the manner or terms of their creation. Such an asserted distinction between commercial and non-commercial easements is unknown to the law, there being no precedents for it; and it is believed to be demonstrably unworkable and merely confusing. When is a right of wvay commercial and when is it not? Would the alienability of a right of way to a private garage depend upon whether an adjoining house is lived in by the owner or rented, or whether it is a two-family house, an apartment house, or some other sort of residence? This highly original departure from the law, now finally adopted by the Institute, will, if followed by the cuurts, tend to make all these interests quite indefinite and uncertain and require the meaning of each to be passed on by a court before its title can be certified. In fact, the entire subject of easements and licenses as restated has many defects and inconsistencies with ordinary views, and has already brought forth criticisms in the law reviews, e.g., the attempted restriction of easements to some peculiar kind of grant, thus distinguishing away what should be the completely assimilated so-called executed license, the doing away with the commonly used term "profits," the use of the term "license!' misleadingly as defining a recognized legal interest apart from easements or other servitudes, whereas it is but a grant of permission which may have varying results dependent on the particular facts, and so on. to the careful arrangement of sections and subsections to catch all possible citations, whether mutually consistent or not, in support of restrictions and to distinguish away (as in another section) cases which are opposed. That is the keystone of his analysis of case authority. Of course, the greater amount of material he relies on must be dicta because so very few covenants have actually been outlawed. If, of course, the judge has specifically relied on some rule of privity as justifying his affirmative holding, that must be considered some authority for a belief that it is necessary, although even there it is not a decision. But it should not be enough that the judge has made some confused reference to privity, not distinguishing interparty privity from the recognized privity by succession, or that careful, even pedantic, analysis might have found some ground, other than that seemingly in the judge's mind, for allowing the covenant to run even under the Restatement restrictions. After all, this is a prohibition on carrying out the parties' wishes expressed in formal contracts; it must be supported by affirmative precedents, not by the absence of opposing authorities. 4 And it certainly seems unfair at the same time to reject out of hand all cases objecting to these restrictive rules which discuss the running of benefit or of negative burdens "in equity." A fairer way to play the game would seem to be to consider first as primary authorities those cases of actual decision as to the running or non-running of affirmative covenants, and thereafter as secondary authorities of some bearing such cases as contain rather vrecie and informed dicta pro or con. And, finally, the over-all result that on some ground or other the covenants almost always are permitted to run when the parties so desire should carry some weight.
In view, therefore, of the directly conflicting claims made as to the meaning of the cases, case analysis here is particularly tricky, as well as important because of the way the issue has been framed. It has been difficult to decide how to state this mass of precedent properly and still remain within the confines of an article. The cases really should be examined in the library and in detail; I have continuously urged that this 54. See discussion of general policy as to clogs on contracting power, notes 11, 17 supra. Rather curiously, however, there seems to be a tendency to put the burden upon those who would deny clogs upon contracting. Thus, the Reporter appears in substance to count as favorable to the Restatement those jurisdictions which have not passed upon the matter at all; and Mr. Sims, distinguished member of the Council and author of Covenants Which Rim with Land, while generously granting the writer some ten states in his support, and this, too, without making reference to the important cases of covenants in gross referred to particularly in note 71 infra [a generosity which compares with the Reporter's concession of only Horn v. Miller, 136 Pa. 640, 20 Atl. 706 (1890) , as supporting the writer's views], nevertheless holds that this is not enough and, upon citing a lesser number, many of which are at most dicta, eventually agrees that the weight of authority is with the Reporter. The writer does not understand such fixing of the burden of proof as to "the weight of authority."
[Vol. 52 : 699 be done by a committee of the Council or otherwise. But this is a tim:-consuming, thankless job and probably has not been done by o ver, at ni ,st. three or four parties to the present dispute. At any rate, the expedient here adopted is that of stating and commenting on each case only Iy way of an appendix to this article ;5-while only a summary and general statement as to the case authority is here attempted.
In the writer's judgment, the only jurisdictimins to lie counted definitely for parts of section 82 on the basis of actual and still not overruled decisions are Massachusetts for clause (a)"o and Maine, Nevada, and Wvoniing 57 (and perhaps Tennessee. though this is by no means clear " ) for clause (b). The decisions from Maine and Nevada are old, contain noi clear-cut discussion, and, particularly in view of their harsh character, may stand as not overruled merely because no new case has arisen to call forth a re-examination of the problem. The Wyoming case, however, is fairly recent, with a considerable discussion; and because of its peculiar features and because it seems to be the Reporter's basic authority, the one case which in the last analysis probably led him to feel justified in the Restatement he has sponsored, it will be considered in it ore detail below .
Beyond this, the Reporter can properly cite for either one branch or the other of his section 82-but more doubtfully for both-a certain amount of dicta, not so very strong, in favor of one or the other rules, or at times an apparently indiscriminate conglomeration of both." In this connectio n it should be pointed out that he cannot properly include jurisdictions, such as New York, where after various decisions, some on either side of the fence, the court eventually has come out flatly for what it conceives to be the English rule of nontransferability of affirmative covenants."' Certainly this state, and others assuming to follow a like rule, 2 cannot be cited in favor of either or both branches of section 82. Also to be omitted are certain jurisdictions where the law has been made uncertain by statute; ' 3 thus, California has the unusual situation of just the converse of clause (b), namely, the rule that a covenant cannot run unless it is made separate and apart from a conveyance-a rule fully as sensible as clause (b). 4 Turning to the other side of the picture, we find a number of cases which uphold the running of covenants on grounds apart from the existence of either clause (a) or clause (b)." In addition, there is a considerable amount of dicta criticizing the privity doctrines 00 and of decisions determined without reference to these doctrines at all. 07 It is submitted that all this body of judicial authority is of substantial importance since the problem, looked at from this point of view, is in essence to prove a negative, that is, that many courts actually have not been worried about the supposed compulsion of the restrictions." The Reporter, however, (C. C. A. 8th, 1925) .
68. As to the burden of proof here, see note 54 supra.
casts this body of authority aside on the ground that the dicta are unpersuasive and that the cases cited can all be distinguished away as actually complying with either one or the other of the two catch-all branches of section 82. This convenient way of getting rid of authorities naturally leaves not a great number remaining since not often (never where the lawyer is sophisticated enough at least to cause the exchange of crossdeeds) will a, covenant be made where search will not discover at least some sort of slight interest, either already existing or created by the covenant agreement, to which the covenant may now by late rationalizatio n be said to be attached. For example, if one enters into an agreement to pay for water rights, obviously he must have either had those rights before, thus satisfying clause (a) of 82, or received them as a part of the covenant, thus satisfying clause (b) of that section.6 9 (Of course, even these covenants are still expected to run the more distressing hurdle of section 85.) Even so, there is still left an irreducible minimum of judicial opinion which cannot be so rejected.° Perhaps hardest to distinguish away are the cases where the burden of a covenant has been allowed to run while the benefit is personal or in gross, such as the burden to pay a share of the construction expense of a party wall to the original builder, whenever the wall is used." These cases certainly cannot be brought under section 85; nor do they even fit properly under section 82 since the prom- (C. C. A. 6th, 1897) . Of course, the usual and freely running covenants for party walls or irrigation are really not distinguishable; the attempted rationalization that a single covenant is at once an easement and a running promise is an artificial and labored attempt to justify what the courts permit without hesitation. Indeed, it is argued in (1908) 8 CO. L. REv. 121, that party-wall covenants must be held personal 1 71. Gibson v. Holden, 115 Ill. 199, 3 N. E. 282 (1885) ; Conduitt v. Ross, 102 Ind. 166, 26 N. E. 198 (1885) isee's interest is personal. The Reporter has suggested as to these cases that they must be considered either as based on quasi-contractual principles or as erroneous. Obviously they are not in the quasi-contractual category because the courts frankly enforce the contracts according to their terms. And no reason is perceived why a simple contract to reimburse a man for his expenditures in this way as soon as the wall is later used should be considered improper. These and other cases, such as those involving water rights or other use of land, seem rather clearly in point, notwithstanding they have been ignored by the Reporter. 72 If, therefore, we are to be governed by a mere count of noses, rather than arguments of policy and social need,' the count nonetheless goes against the Reporter on either branch of section 82 separately and clearly on both branches when joined together." Here further consideration should be given the Lingle case from Wyoming, the case so important Fowler v. Koehler, 43 App. D. C. 349 (1915) by later or more important cases from the same state) ; for section 82(b), three, and possibly four, states, Maine, Nevada, Wyoming, and Tennessee, and dicta from Missouri and Nebraska. None can be cited for section 85, unless the Massachusetts cases are again considered authority for clause (a) of 85. Against these, on the basis of present holdings, should be cited Alabama, Arkansas, Connecticut, Georgia, Illinois, Indiana, Maryland, Michigan, Minnesota, New Mexico, North Carolina, Pennsylvania, South Dakota, Texas, and Washington. Some of these are claimed by the Reporter, but it is not believed that his claims can be sustained. See note 60 supra. In the following jurisdictions the indications may be less strong, but there is nothing inconsistent in any one of them with the eventual adoption of a rule against interparty privity; all sustain covenants of this sort: Colorado, Iowa, Kansas, Kentucky, Montana, New Hampshire, Ohio, Oklahoma, Oregon, and Wisconsin. It is true that the Reporter claims these cases as generally supporting his view by small distinctions of the kind discussed above; thus, in the New Hampshire case, where Massachusetts privity was strongly criticized, there was acceptance of a deed poll, and so on. There are eight states where no cases have been found (these surely cannot be counted as favoring restraints) ; two, Delaware and South Carolina, where the only cases appear to hold the covenants personal on clear-cut grounds; one, California, with a special statutory rule; and three, New Jersey, New York, and Virginia, which more or less definitely follow the rule that no burden runs. It is submitted that there can be no doubt that the "weight of authority" is against the Reporter. And if results be looked at, they are literally overwhelming; omitting the special situations of California, Massachusetts, and New York, they show 88 cases where the cove- [Vol. 52: 699 to the Reporter's thesis. 4 This case involved a covenant, attached to a transfer of irrigation water rights, to pay certain annual (operation and maintenance charges, together with annual assessments of the s original cost over a ten-year period. The covenant was stated to run with the land. The annual charges were actually small; the court below gave judgment of about $2,000 for five years of arrears. The appellate court quite properly reversed this judgment since the trial court, contrary to settled precedent, had assessed against the present landholder all deficiencies in payment, including accruals against former owners 7 5 The court did nit stop there, however, but in a rather lengthy ,pinit on went on to hold that the obligation of the covenant as a whole could n, it be attached to the transfer.
Several questions arise as to the learned opinion. It purports to rely largely upon English legal history, but gives only general references tol secondary sources which have not considered this subject in detail; it fails to note modern researches in and discussions of that legal history, as well as modern text comment on the rule; the authorities relied on are not recent; and the opinion fails to distinguish between Massachusetts privity and privity by way of deed. Perhaps it is for one or more of these reasons that the surprising result is reached of invalidating a coimparatively simple and desirable arrangement of a kind which is quite regularly enforced and may be supported even under the stricter views of the Massachusetts decisions. 3 One wonders how irrigation can be developed in the arid parts of the West if a decision of this kind must obtain generally. Possibly tht most interesting thing of all is to note that this covenant could easily have been rationalized as satisfying either branch of section 82; indeed, had the case gone the other way. the Reporter would certainly have distinguished it away as of no consequence. For the covenant itself definitely created and conveyed water rights, and the covenant was clearly an aid to the easement or profit thus created. 7 In concluding this survey of the authorities (for further details of which the reader must be referred to the first appendix), it is necessary nants ran in such manner as the parties wished. 11 Iwhere the cuovenants \.ere held per-,,nal either on clearly acceptable grounds or on the more debated, but arguable, gruund, nute 35 supra, that a covenant not to compete is in restraint of trade, but oly 5 where running was refused. Even if the three special states be added, we find that many ctnnt, actually do run in California and New York; it is only in Nlasachu~etts wvhere transfer is quite strictly limited, and even there the restriction is stmewhat jffset by de elgpment of the "affirmative easement." 74. Lingle Water Users' Ass'n v. Occidental Bldg. & Lban As'n, 43 WV.u. 41, 297 Pac. 385 (1931) .
75. See C. to touch upon two matters often referred to in this discussion, namely, ancient legal history and the views of commentators. With respect to the former, there is little doubt that here much pseudolegal history has masqueraded as real with hampering effect." 8 When one goes back to the Year Book sources, one finds the enforcement of covenants of the general type here considered, especially with the use of the writ de fine facto, without any question of validity; and there seems no doubt but that these interests were considered land interests and transferable as such. 79 It is amusing therefore to note all the excitement which the famous Pakenlham's Case"° has aroused. Here was a case where a covenant by a prior to sing in a chapel was held to pass without any question being raised by counsel or by the court; and since this result has not fitted in with later concepts of what should have been the history, it has been necessary to find all sorts of reasons for condemning the authority of that case as inconsiderable or as dicta or otherwise."' Actually this history dates only from the.chance and unsubstantiated remark of the reactionary Lord Kenyon in 1789 in the case cited, and from this a whole history has developed. For his part the writer would not urge conclusions from the Year Book cases too strongly in support of the theory he holds proper since it really should be doubtful how far we can judge our course by what was done in feudal England seven or eight centuries ago. But he feels that it is highly improper to misstate history and to use the misstated history as a claimed basis for tying the hands of modern courts and judges. 8 3 ( (1368); cf. Woodbine, Pakeniam's Case (1929) 38 YALE L. J. 775. For some of the discussions, see CLARK, op. cit. smapra note 6, at 102, 103; ef. authorities cited in note 85 infra.
Compare Bordwell, English Property Reform and its American Aspects
81.
The case, so far as it goes (no judgment was entered), shows that the court was prepared to enforce a running covenant in an action of covenant without a grant or deed and without an easement between the original parties.
82. Webb v. Russell, 3 T. R. 393, 100 Eng. Rep. 639 (K. B. 1789). 83. Before Webb v. Russell, in 1789, the objectors have not been able to find a case enforcing such a requirement; and, as noted above, there are definite Year Book cases the other way. Some attempt has been made to rest upon the preamble to the Statute of Leases, 32 Hen. VIII, c. 34 (1540), stating that statutory reform was needed to provide for the enforcement of covenants in leases made by the monasteries lately seized by the king; but this rationalization of the king's needs is clearly unreliable, 7 HOLDSWORrfI, HISTORY OF ENGLISH LAW (2d ed. 1937) 288. A statutory preamble with a definite purpose is hardly a place in which to find an accurate legal and historical survey of three or four centuries.
[Vol. 52: 699 As to the commentators whose views have been suggested as sufficiently considerable to constitute a ground for the Restatement apart from the decisions, 4 it is true that some authors, such as encyclopedia and general property text writers, have made confused references to the decisions referred to earlier." It is not surprising that a confusion which has crept into the cases should be repeated in texts which have not been prepared from a highly analytical or careful point of view. That there were other views at the same time has already appeared from the references to Holmes." 6 It is surprising, however, that apparently no consideration is here given to the large and informed amount of modern comment, practically all highly critical of this doctrine and practically all following the approach for which this writer has contended." 7 It is a truism that these most careful and analytical comments of modern times are usually to be found in the law reviews. During the last twenty years the law reviews have considered this subject quite extensively, and yet these writings appear to have been totally ignored in this discussion.
One further reference should be made to section 85. Since, as indicated, no authority has been cited for it and since none has been found fairly or reasonably supporting it, its history here in connection with the precedents must necessarily be brief. But it should be made quite clear to the reader that it is but parading under the ancient and well authenticated doctrine of "touching and concerning." That doctrine was settled in 1583 by the famous Spencer's Case," 8 which held that a covenant to run must "touch or concern the thing demised," and not be merely collateral to the land, as where a lessee covenanted to build a house upon other than the leased land of the lessor or to pay a collateral sum to the lessor or to a stranger. Following this case, the general view has been that the problem concerns the nature of the promise, and the intimate connection of the promise with the land itself has been consistently emphasized ever since." 0 In a famous article " Dean Bigelow analyzed the cases and pointed out that the test is in effect the measuring of the legal relations of each party with reference to the land itself. If the promisor's legal privileges and other relations in the land are restricted or lessened by the promise, it touches and concerns the land as to him. And if the promisor's legal relations are increased or made more valuable in the land, the benefit of the covenant touches or concerns that land as to him." The rule, of course, expresses the rational concept that a promise passing with land must be one which concerns the land and that merely some purely personal adjustment between the parties will not be assumed by a new purchaser of the land."' The question, therefore, is entirely as to the kind of promise and not the relationship of the two parties to each other or a balancing off of one against the other, as required by section 85. That section concerns an entirely different thing, a kind of jural nexus which binds A and B together with respect to land and provides that A's interest shall not outweigh B's and vice versa. It is superimposed upon, and not a part of, 92. Some question has occasionally been raised as to whether money payments can be considered as other than personal; but the numerous cases herein cited, and the reason of the situation, make it clear that payments for the direct benefit of land held are as closely connected therewith as any other contractual duties. See discussion, CLARIK, Op. cit. supra note 6, at 76-79; (1927) 12 CORN. L. Q. 404, 405.
[Vol. 52: 699 the rule that the covenant must touch and concern the land and be not merely collateral to it. 3 WHY THE RESTATEMENT Is As IT IS If, as is believed to be clear, the authorities do not justify the complicated setup of the Restatement, how does it happen that it has so persisted, in spite of all criticisms, as the law behind which the Institute is determined to stand? The answer to that question, the most interesting and instructive part of this whole history, is not at all in doubt. Indeed, to any one familiar with the cardinal principle of the Institute, that a determined and expert Reporter shall lead the congregation into unanimity of belief, the answer is surely known before this case history is studied. Either the Reporter gets his way or there is no restatement, only a deadlock. And the whole business at hand is to produce a restatement. The only unusual element in this particular case history is that we find all the ordinary elements here in heightened form.
Hence we must say-and it is, indeed, a compliment to a teacher of courage and fortitude to say-that this Restatement is a monument to the enduring persistence of the Reporter. Had he not had a well-nigh obsessive belief that a certain kind, and a certain kind only, of covenants was so bad a thing, so harsh to poverty-stricken landowners, that it must be struck down, no matter what the cost, and had he not followed the path pointed out by that belief without permitting the slightest deviation, the course of this history would have been different. The fact that he was gifted with an attractive and agreeable personality which cloaked an unusual strength of character and that he deservedly had a wide circle of warm personal friends necessarily made his declarations as to the case law carry unusual strength, even beyond the well-nigh impregnable position which the Institute customarily accords its Reporters. The writer does not criticize the Reporter; why should he not take advantage of a heavensent opportunity to put over his views, just as other Reporters have done before him? But had he countenanced any departure from the rule of practical inalienability which he had in mind, it is obvious that it would have been quickly accepted, in view of the general dubiety of the Institute members as to these restrictions and the modern view of free alienability of property interests.
93.
The binding of land to land seems to be quite clear from the e-xpress words of section 85, see discussion p. 711 swpra, and was so understood by the Advisers in voting upon it. See App. II infra. Consider, for example, the important series of party-wall cases for the payment of part of the cost of a party wall when used (which, it is well settled, "touches and concerns" land) which may still run when the benefit is personal, see note 71 si,.pra. These obviously cannot satisfy the requirements of either clause (a) or clause (b) of 85.
THE YALE LAW JOURNAL
The commanding position of the Reporter to any Restatement has been well-recognized. Professor Max Radin puts it with his usual facility when he speaks of a doctrine as "enshrined in the summary of Williston on Contracts which is called the Restatement." " Professor Beale's dominance of the Restatement of the Conflict of Laws has produced a whole legal literature." So, one might call the roll of the great names which carry their respective formulations of the law. That this must be the result should be rather obvious. Unless the Reporter himself will yield his views to others (a tolerance not characteristic of the scholarly mind), the central administration of the Institute must get behind his views in order that a restatement be forthcoming, and thereafter the administration party is naturally strong enough to carry the matter through to a conclusion. The writer has served as Adviser on Property in one branch or another of the subject practically since the formation of the Institute; and while he has seen many sharp differences of opinion, he knows of no instance where the views of the Reporter, persisted in, did not prevail. An Adviser, if he is shrewd, soon realizes that it is arrant foolishness for him to look up, or get convictions about, the authorities; it is the wiser course to confine his attention to improvements of form, while he is meanwhile absorbing desirable instruction and information in his chosen field under pleasant vacation auspices.
90
Hence the only aspect in which this Restatement can be considered novel is that the trends apparent in the other Restatements appear here in so accentuated a form. For here we have a subject more caviar than usual to the general, a result which is more bold in extending doubtful and overlapping lines of cases into a completely novel structure of prohibition than any other Institute product, and an unusually uncompromising adherence to a policy of outlawing parties' bargainings contrary to the trend of modern legal thinking. There is, however, perhaps one difference, which, if it does exist, is of much importance. It is hard to avoid the conclusion that the result here was more a creature of chance than in the other cases. Of course, the views of Williston, Beale, Bohlen, and the others were well-known through their writings; and it could naturally be expected that their Restatements would follow their views. But Professor 96. Since, therefore, the conferences in general are so limited to details of form, they are necessarily both dull and time-consuming. And the resulting draftsmanship not merely is not worth the great expense involved, but tends to become crabbed to meet the formal -if not the substantive-suggestions of several minds. It justifies the comment of Pollock to Holmes: "I have not seen the later versions of the re-stated law of Contract, but doubt whether the promoters have an adequate draftsman among them. Crabbed and obscure definitions are of no use beyond a narrow circle of students, of whom probably every one has a pet one of his own." 2 HOLmrFs-Pouoclc Lzrraus (Howe ed. 1941) 233. [Vol. 52: 699 Rundell, the Reporter for Servitudes, though a well-recognized property teacher, had not written on the subject; and certainly it was a distinct surprise to the writer, and doubtless to others, to find as the work proceeded just what his convictions were and how strong they were. Of course, it is possible that the Director did know of these views and that they facilitated the choice, although, as far as is known, the Director himself took no position in the dispute until after the lines had been formed last spring. The indications are that when the work in the property field was expanded and distributed among several groups to hasten its completion, the actual distribution of parts among several Reporters was more or less by chance (or perhaps by agreement among the gentlemen involved) and not by very deliberate choice. The result with which we are thus faced is presumably, therefore, unusually adventitious.
This case history will not be complete and, indeed, some of its more important teachings will be lost if some more detailed account of the treatment accorded minority views is not outlined. Here the writer finds himself in somewhat of a dilemma, for he knows too much about this history to be the best of historians. "All of this I saw; some of it I was." He took an active part in that minority, which constantly threatened to be, if it was not actually, a majority; and there is danger that documentation will seem to the reader as overmuch personal history, rather than the chronicle of ordinary Institute procedure which is intended. Once again, therefore, the expedient has been hit upon of stating the matter only summarily at this point, leaving the supporting data to the less obtrusive position of a second appendix to this article.
For present purposes it may be emphasized that the question of interparty privity was the one big issue which divided the Reporter and his Advisers from the beginning. Indeed, after several conferences, all the Advisers present at a conference in September, 1941, agreed to the elimination of the provision. But the Reprorter maintained his position in his next draft, and it was then agreed that the issue should go to the Council for settlement. When, however, it came before the Council in February, 1943, because of haste of printing or other mischance, the dissent was not stated, and it was orally reported that the Advisers were in agreement as to the then section 5, present section 82, except for one who wanted to change the existing law! So the Council voted approval of section 82, though it returned section 85 as unintelligible, being presumably misprinted. Reconsideration being asked, the Advisers then voted by a majority of one to sustain section 82, and by a considerable majority to eliminate section 85.' s Thereafter, the Executive Committee, after hearing the Reporter and the writer, voted unanimously for the elimination of section 85 97. App. II, pp. 737-38 infra. 98. The reasons given by the various Advisers are summarized in App. II infra.
and took no formal action as to section 82 (thus allowing it to stand), although just half of those present, outside of the officers, expressed grave doubt about it. Unfortunately, this was reported to the Council as unanimous support of the Committee for section 82." Thereafter the Council, with the Reporter, but no representative of the minority view, present, voted to sustain both sections 82 and 85; though it is understood that the majority for clause (b) of 85 was "slight." 100 And the Annual Meeting, after a brief debate which showed many of the members rather disturbed about the situation, but impressed by "the, weight of authority," voted favorably upon section 82 and clause (a) of 85; and after a series of parliamentary maneuvers, it voted down motions both for the approval and disapproval of clause (b) and finally referred the whole matter back to the Reporter for another year and without recommendation as to that clause. This action has since been described as "approval" of the Reporter's position. 1 ' There seems little doubt that the officers consider the Reporter's position to have been sustained or that they contemplate the rereference as more for the purpose of polishing the form of statement than for making any change of substance.
Even so summary a statement shows the continuing doubt of many scholars and distinguished men as to the result; but it cannot show fully how decisive in resolving votes, if not doubts, was the Reporter's continued insistence that the cases compelled the result.' 2 Moreover, it points to a curious and really quite disturbing reaction towards minority views, which is not so much a willful desire to suppress such views as a complete failure to appreciate that they may exist, at least after the Reporter has finally spoken. Thus, as to the contretemps of the original presentation of the material to the Council in February, 1943, the officers have repeatedly said that they thought in good faith the Advisers were in accord as stated; and all other circumstances point to the truth of that conviction, even in the face of the importance of the problem and the long history of division as to it. 10 3 Such a conviction as to their work is dangerous (even more so when honestly, and therefore firmly, held) both to the fluid growth of our law and to the encouragement of clear and straight and independent thinking upon the part of the various constituent members of our profession. 101. By Judge Goodrich, cf. note 53 supra; also by the Director in correspondence. 102. It was clearly decisive as to the vote of the Advisers and the Executive Committee on section 82; it was probably decisive at the Council and the Annual Meeting in May, 1943. 103. Compare, also, the report that the members of the Executive Committee were unanimous as to section 82, or that the Annual Meeting approved clause (b) of 85. It would seem that the fact of division is unconsciously or subconsciously rejected.
[Vol. 52: 699 PERORATION AND PROGNOSIS Does this tale have any moral? And what is the future of real covenants likely to be after the dynamiting they are about to suffer at the hands of America's leading sciolists in law? Legal prophecy is always dangerous, but it is fascinating and occasionally helpful. Let us try to look ahead.
Those of us who have had occasion to make use of the Restatements somewhat extensively realize that the complete product finds its greatest usefulness as a jumping-off point for the beginning of discussion. The Restatements are easy and graceful citations upon settled points;""4 but rarely, if ever, do they point the way out of a dispute or through a morass. American lawyers and judges like to be shown and convinced; and since the supporting grounds are carefully eliminated from the Restatements, they do not contain the material to persuade.' 0 One must resort to the detailed writings of scholars, and, of course, especially of the various Reporters where they are available, for the arguments and supporting data which will point to eventual decision."" One may, therefore, doubt whether the Institute will be more successful here in confining the law within the narrow channels proposed than in other instances. True, an opportunity for clarification and exposition of a troubled corner of the law has unfortunately been lost, but nevertheless that law will probably still keep on its way much as before, even though it remains muddy, ill-defined, and confused. Probably, therefore, very few more covenants will be actually held invalid as a result of thi Restatement than had been held so before. Of course, where a court is already in doubt, this may operate to swing the balance against the covenant, but more often it will at most help to some rationalization of an already achieved result.
This may not be quite the case, however, as to one branch of the subject, where the Restatement may have effects more decisive. That is in the business of searching and guaranteeing titles. The gentlemen working in this field must naturally be fearful of any matters which suggest doubts about existing titles. The Restatement gives free play to all their possible doubts. One might expect them to regard it favorably as a stimulating factor for their business, except that, as the writer knows them, they are likely to be more upset by the fact of uncertainty than pleased by the (C. C. A. 2d, 1939) . Of course, the writer has cited the Restatements several times; he is glad to do so where possible. But the case referred to well illustrates the point. The
Restatement offered a graceful point of take-off-but when it came to a consideration of the really decisive issues, resort to law review articles was necessary for enlightenment. possibility of finding their business enlarged. At any rate, on the basis of the Restatement a title searcher will be quite justified in refusing to pass as sound any titles wherein these horrible encumbrances of affirmative covenants are suggested.
7
But on the whole, one need regret less the possible turn of development which may be given to a particular legal subject than the attitude towards both the science and the art of law which is reflected in the Institute's work as here set forth. After all, what impresses one most about this whole affair is what, with the utmost deference, can be viewed only as the intellectual shoddiness of the whole affair. The writer can accept with comparative equanimity a statement that either this or that clear-cut rule is the desirable policy and the most supported by the authorities. But it is a different matter to accept a complicated jerry-built structure whose very complications can be justified only as an attempt to catch differing and mutually conflicting precedents to a result which certainly as a whole, if not in various of its parts, does not exist anywhere, though it may tend indirectly to support preconceived notions of policy. That seems to this writer at least a deviousness unworthy of our profession. Lawyers are jealous of both their prerogatives and their capacities to lead. How can they be expected to preserve the respect of the general populace if they take such indirect methods to a goal, no matter how desirable that goal may be?
Of course, the problem presented by such a restatement to the individual members of the Institute is not an easy one, and one must sympathize with their predicament. What are they to do with a document thus offered for their approval preparatory to issuance as representing their best collective judgment? Particularly must one sympathize with those members who are earnestly desiring more light. It is obvious, however, that the administration program must go through and that doubts and qualms of individual members may in the long run be permitted no actual effect in changing the course of events. The real question is how far a legal document which does not and cannot represent the considered expert and informed view of other than a few named individuals can properly stand as the authentic voice of the profession. California. The California cases, which are numerous and are usually cited indiscriminately, are governed by the Civil Code. CAL. Crv. Copn (Deering, 1941) § 1461 prohibits the running of any c. except as contained in that title, while section 1462 by express terms provides as to cs. contained in conveyances only for the running of Us. Section 1468-only passed in 1905, after decision of many of the cases usually cited-provides for somewhat wider running as to cs. made between adjoining landowners. Hence, following a close reading of these statutes, the California court holds that the L'w. may not run when the c. is contained in a conveyance, but may in other cases not contained in a conveyance. See Marra v. Aetna Construction Co., 15 Cal. (2d) 375, 101 P. (2d) 490 (1940) , and the careful explanation in (1940) 28 C,%'Lw. L. Rrv. 769, 771: "The general American rule has been criticized as arbitrary and as bearing no relation to the general policy involved. Its converse in California seems no less arbitrary." Many cases may bz cited, therefore, which would undoubtedly be upheld on almost any other rule of privity except this statutory one, e.g., Pedro v Pac. 290 (1907) [bt. and bn. of c. to furnish wrater for irrigation through a ditch run with the "easement" of water thus created; references to privity may well mean by succession only, REsTATFxaST, PROPERTY (2) (Proposed Final Draft, 1943) § 83].
* The following abbreviations have been used in this appendix: "c." for "covenant or enforceable agreement"; "bn." for "burden"; "bt." for "benefit."
APPENDIX II. INSTITUTE HISTORY IN RE PRIVITY
The question of a requirement of interparty privity of estate for the running of the burden of a covenant had been debated at at least two earlier conferences of the Reporter and his Advisers before the Reporter's material came up for a vote at the conference in September, 1941. The minutes of that conference show that at the end of the discussion on what is now section 82 an Adviser, after giving reasons for the omission of this requirement, concluded, "and so I don't think this illogical doctrine is necessary or very useful. All present agree." To which the Reporter said, "If I am unconvinced I shall write a brief to show what the cases seem to require and the reasons of policy which I think accord with that." MIxuTrs, CONFERENcE ON PROPRTY (2) (Sept. 1-6, 1941) 47, 4S. With respect to the material which is now section 85, the Reporter stated that he was not satisfied with the then form and that he would prepare another draft and asked for suggestions; whereupon several were made looking for closer identification of the material with the rule of "touching and concerning." Id. at 56-60.
After this conference the Reporter did not file a brief, nor did he medify his position in later drafts; and it was then definitely agreed that the matter should go before the Council-an understanding which was confirmed by correspondence, wherein the issues were extensively explored, in January, 1942. The material did not come before the Council until February, 1943, when Property (2) Council Draft No. 1, containing Chapter 2, sections 5 and 8, corresponding to present sections 82 and 85 respectively, but without notation of dissent, was considered before it was distributed to the Advisers. Section 5 was presented to the Council with the statement on behalf of the Reporter, who was ill: "As Section 5 stands, in the opinion of all the Advisers except one, it states the law as it is. judge Clark does not like the law, as it is md would like to go beyond it. We all felt we could not go to the limit which Judge Clark wanted to go." The Council, therefore, accepted it as "satisfactory" without record vote. T.:-;s-CRPT, COUNCIL iMEErTiNG ON PRoPERY (2) (Feb. 23-26, 1943) 7, 8. As to section 8, that did not then contain the words "in the physical use or enjoyment of land possessed by him" now appearing in the first clause of (a) of section 85; and a long discussion xas had as to its meaning, culminating in its re-reference back to the group for clarification on the Acting Reporter's statement that "something is not in order" in the black letter. Id. at 17.
Reconsideration having been sought on the ground that the position of the Advisers had not been correctly stated, the matter came again before the Advisers in April, 1943; and they then voted 4 to 3 in support of section 5, and 5 to 2 for the elimination of section 8. Their stated reasons show that as to section 5, one supported it because he favored a policy of keeping "the running as restricted as possible," one felt bound by the weight of authority, another felt that a "slight preponderance" of cases favoring the Reporter was supported by the prevailing opinion in the legal profession, as shown by text writers, while the fourth approved on grounds of policy, since it cut down the running of covenants and added a requirement bringing home to the promisor realization of the importance of his act. The dissenters took essentially the position stated in this article. MINuTEs, CoxFERnc ON Prorarv (2) (April 8-10, 1943) 14-28. As to section 8, all of the four who had favored section 5 voted against this section except the first, who, though expressing "a great deal of doubt about the matter," still favored the section as a matter of policy. He was joined by one of those who had opposed section 5, but who frankly said that this section was misnamed "Touching and Concerning" and that there was a good deal of authority contrary; but on policy he thought land should not be burdened by covenants where the benefit was in gross. The majority criticized the provision, inter alia, as a trouble-maker and not a correct statement of the "touching and concerning" doctrine. Id. at 31-46.
The matter then came before the Executive Committee, which heard the Reporter and the writer and then took no action with respect to section 5, thus allowing it to stand, but voted unanimously to strike section 8. But as to section 5, the only comment made by committee members (outside of the officers) was unfavorable; of the four members then present, one said he favored the views expressed by the writef and another expressed preference for the simplicity and clarity of statement of this position, but accepted the weight of authority as viewed by the majority of the Advisers and the Reporter. The other two said nothing. MINUTES, ExECUTIVE COMMITE ON PROPERTY (2) (April 17, 1943) 9, 10. Of two members who had left earlier one had stated that he was for, the other that he was against, the position taken. This was reported to the Council as follows: "Your Executive Committee voted unanimously to recommend that you retain the section." SPECIAL REPORT OF DIRECTOR TO THE COUNCIL, PROPERTY (2) (April 27, 1943) 5.
At the Council Meeting, May 10, 1943, at which only the Reporter was present in addition to the Council members, the minutes show approval of both sections. MINUTS, COUNCIL MEETING ON PROPERTY (2) (May 10, 1943) 5, 6 . But in the debate at the Annual Meeting (not yet printed, but made available to the writer through courtesy of the Director) a member of the Council stated that clause (b) of 85 was approved only by a slight majority. The Annual Meeting after interesting debate voted approval of section 82 and clause (a) of 85; then as a motion for disapproval of clause (b) was being put, a motion for its approval was substituted and voted down; a motion of disapproval was voted down; and finally it was voted merely to re-refer the whole section to the group "for further consideration and report next year." The debate showed a considerable doubt as to these requirements upon the part of several members, and that they were worried by the supposed weight of authority; and there was considerable confusion and some well-taken criticism of the use made of the doctrine of "touching and concerning," although other members relied on this line of cases as supporting the privity requirements. With respect to the action taken by the meeting, the officers of the Institute have reported that the meeting approved the Reporter's statement. See Goodrich, loc. cit. supra note 53.
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